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BEFORE THE ARIZONA COKPOKATION COMMIbMUN 

. ,  ~’ 3 
‘ j  ? ,-, ,. . COMMISSlONEKS 

GARY PIERCE 
PAlJL NEWMAN 

KRISTIN K. MAYES, Chairman 7”’ ,. . . d. Lj 

ROB STUMl . .  ” _ _ _  

IN THE MATTER OF THE APPLICATION ) DOCKET NO. W-02304A-09- 
OF COMMUNITY WATER COMPANY OF 
GREEN VALLEY FOR A DETERMINATION 

WAIER SERVICE CAPITAL CHARGES 

1 
THAT THE ‘AGREEMENT FOR PAST CAP M&I ) 

) 
,’,,?,. ,1” 

APPLIcA+*Od ,,, ,‘;;I ~ , ,  i ’ ;  . !I , i , l  , ~, p;.i,. ”’ 

(INSTALLMENT)’ WITH CENTRAL ARIZONA I 

WATER CONSERVATION DISTRICT IS NOT  AN^ 
EVIDENCE OF INDEBTEDNESS REQUIRING ) 
COMMISSION APPROVAL UNDER A.R.S $ 5  4W ) 
301 AND 40-302; OR, IN THE ALTERNATIVE, ) 1 
APPROVAL OF THAT AGREEMENT. 1 

Community Water Company of Green Valley (“CWCGV”) hereby submits its applicatior 

regarding the Agreement For Payment oT Past Capital M&I Water Service Capital Charge: 

(Installment) (hereinafter referred to as the “Agreement”) it entered into on November 21, 2007 

CWCGV seeks a determination that the Agrecmcnt is not an evidence of indebtedness and does n o  

require Commission approval under A.R.S. $5 40-301 and 40-302. In the alternative, CWCGk 

requests approval of the Agreement as being in the public interest and providing CWCGV ar 

additional dependable, renewable and long-term supply of water. In support of its Application 

CWCGV provides thc following: 

1. In Decision No. 71259 (September 3, 2009), the Commission approved a conditior 

that ordered CWCGV to file an Application regarding the necessity of Commission approval for ar 

agreement between it and thc Central Arizona Water Conservation District (“CAWCD”) for pas 

Central Arizona Project (;‘CAP”) Municipal and Industrial (“M&I”) water service capital charge! 

(hereinafter referred to as “Agreement”). The Agreement, attached as Exhibit A to thii 

Application, provides for payment in five equal installments of $222,994.93 starting December 1 

2007 and ending December 1,201 1. 
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2. CWCGV originally received 1,100 acre-feet of CAP water through its origina: 

subcontract with CAWCD on March 11, 1987 titled “Subcontract Aniong thc United States, the 

[CAWCD] and [CWCGV], Providing for Water Service, Central Arizona Project”.’ Upor 

acquiring the Certificate of Convenience and Necessity (“CCN’) of New Pueblo Water Compan) 

in Decision No. 60082 (Fcbniary 20, 1997), CWCGV acquired an additional 237 acre-feet of CAF 

water. 

3. CWCGV participated in a process that stated in 1994 to reallocatc a total of 65,647 

acre-feet of uncontracted M&T CAP watcr. The Company did so because the 1,337 acre-fccl 

allocation would be insufficient to meet cttrrent and future demands. On December 2, 1999, 

Arizona Department of Water Resources (“ADWR’) issued a lettcr to the United States 

Department of Interior (“U.S. DOI”) rccommending reallocation - including an additional 1,521 

acre-feet to CWCGV. The letter explaincd the critical need for M&I water among municipal 

?rovidcrs, the need for a dependable and renewablc water supply, and the need to lessen 

dependence on finitc groundwater supplies.’ CWCGV, seeing that need to procure renewable 

water supplies, was one of 53 applicants and one of 20 recipients of additional CAP water 

allocation. 

4. CAWCD must ultimately repay lo the U S .  DO1 capital charges associated with 

construction of the CAP. As part of the reallocation process, CWCGV was willing to subcontract 

for additional CAP water and commit to paying the past capital repayment obligation for that 

water.3 The Agreement at issue betwccn CWCGV and CAWCD covers these past CAP M&I water 

servicc capital charges. In order for CWCGV to rcccive the additional 1,521 acre-feet allocalion o r  

CAP water, it must pay these capital charges. 

Contract Xo. 07-07-30-W~O151. I 

’ Sea Leller from Rita P. Pearson, ADWR Director, to Bruce Babbitl, Secretary of the Iilterior (December 2, 1000) 
available at lii~:liwww.ca~-az.con~’i~!includes~1nedia/docslAD~’R-real~ocation-1-ec~~nimenddtion-1-2002.~df (last visited 
on December 17, 2009). This letter was attached to a letter dated January 20, 2000 between the same individuals 
confirming the recommended allocations fiom ADWR to U.S. DOL. 

Id. 
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5. The 1,521 acre-feet reallocation of previously un-contracted M&I water to CWCGV 

was confirmed in the Arizona Water Settlenieiits Act of 2004 (“AWSA”).4 In accordance with thc 

AWSA, U S .  DO1 published in the Federal Register its Final Decision of CAP Water Reallocation.’ 

On May 25, 2007, CWCGV entered into an aniended subcontract with CAWCD a: 

required undcr and in accordance with Section 104(d) of AWSA (hereinafter refeiied to as thc 

“Subcontract” and attached as Exhibit Thc Subcontract, while separate from the Agreement ai 

issue, highlights the need provide for repayment ol‘the cost of constructing thc CAP pursuant tc 

Section 304(b)(l) of the Colorado River Basin Project A d 7  The Subcontract notes that the U.S 

DO1 and CAWCD entered into a Contract No. 14-06-W-245, Amendment 1 ,  dated December 1. 

1988 (i.e. the “Repayment Contract”) where CAWCD rcpays rcimbursable costs of thc CAF 

allocated to it. The Repayment Contract is part of the Subcontract; and the Subcontract I: 

:onsidered a subsidiary to the master contract providing for repayment of CAP costs. The United 

States, through the Regional Director of the Lower Colorado Region of the Bureau of Reclamation. 

was a party to the Subcontract between CAWCD and CWCGV. 

6 .  

7. In ordei- for the Subcontract to become effective (and for CWCGV to 1-eceive the 

additional allocation), three events must occur: 

(1) CWCGV seeking validation of the Subcontract in a court of competeni 

jurisdiction as rcquircd in Articlc 6.12 of the Subcontract. On August 30, 2007: 

CWCGV did file its petition Cor validation of the Subcontract in accordance with 

state and federal law - and before the Pima County Superior Court. Tht 

Subcontract was ratified, confirmed and validated by order on November 15. 

2007.8 The Subcontract was approved as required and in accordance with state 

law governing CAWCD.9 It is no longer subject to review.” 

Pub. L. 108-451, § 104(b) (l), 118 Stat. 3478, 3489 (codified as amended at 43 U.S.C.A. 5 1501 note) (enactec I 

December 10,2004). 
’ Central Arizona Project (CAP), Arizona; Wafer Allocations, 71 Fed. Reg. 50449 ~ 50452 (August 25,2006). 
’ Subcontract No. 07-XX-30-WO489. 
‘Pub. L. 90-537, 82 Stat. 885,891 (1968) (codified as aniended at 43 U.S.C.A. $ 1523) (enacted September 30, 1968). 
’ Pima County Super. Ct., No. C2007-4994. 
‘5’eeA.R.S. $5 48-3731 through 48-3734. 
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(2) U S .  DOI, though its Secretary, publishing a statement of findings as required ir 

Section 207(c) (1) ofthe AWSA. It did so on Decembcr 14, 2007.” 

(3) CWCGV providing payment of past M&I water service capital chargcs ir 

accordance with thc Fcderal Reclamation Laws.I2 The Agreement at issue in thir 

Application is regarding this last itcm. 

8. CWCGV, in accordance with federal law and per the terms and conditions of the 

Subcontract, intist pay Tor past CAP M&I capital charges in order to acquii-e the additional 1,521 

acre-feet of CAP water. I1 had two choices to do so ~ cithcr (1) pay one lump-sum payment; or (2: 

make five installment payments of $222,994.93 starting Decembcr 1,2007 and ending December 1. 

2011. CWCGV chose the latter option. The Agreement was entered into Novcmbcr 21, 2007. In 

Soing so, C WCGV advanced the public policy goal of lessening the dependence on groundwater 

jources and procuring renewablc sources of water. Attached to this Application as Exhibit C is a 

letter from the CAP corroborating the fact that CWCGV must havc providcd for payment of past 

M&I water service capital charges in order to receive the additional 1,521 acre-feet allocation. 

9. While interest factored into detemiining the amount of the installments, the 

iiistallmeiits are simply fivc payments of $222,994.93. More importantly, CWCGV understands 

:hat it faces no risk if it were to stop making payments under the Agrecmcnt. It would lose its right 

to the additional 1,521 acre-feet of CAP water, but no other assets of CWCGV would b~ 

mcunibcrcd if it wcre to cease making payments. CWCGV would also be reimbursed for an) 

payments it made if it decided to rclinquish its right to the additional acre-feet of allocation - as 

indicated in the document entitled “CAWCD Policy Regarding the Relinquishment and Transfer of 

32 M&I Subcontract Allocations Within the CAP Service Area” (attached as Exhibit D). 

See A.R.S. 5 48-3734. 
Statement of Findings: Gila River Indian Community Water Rights Settlement Act of 2004, 72 Fed. Reg. 71 144 

Ifinding also that, in accordance with Sections 104@) and (d) of the AWSA, 65,647 acre-feet of contracted CAP M&l 
watcr has bten reallocated and that subcontracts for delivery have been offered.) 

This includes the Boulder Canyon Project Act, Pub. L. 70-642, 45 Stat. 1057 (1928); Reclamation Project Act, 53 
Stat. 1187 (1939); Colorado River Basin Project Act, Pub. L. 90-537, 82 Stat. 885 (1968); and Arizona Watei 
Settlements Act, Pub. L. 108-451, 118 Stat. 3478 (2004), all as amended. 
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10. CWCGV classified die obligation as long-term debt because that classification was 

norc conservative than other possible approaches, and i t  was more transparcnt to the auditors of 

hose statcmcnts. The Agreement, however, remains a no-risk obligation to CWCGV in exchange 

br the ability to acquire additional allocation of a renewable water supply. The obligation coulc 

lave been more precisely recordcd as a “Long-Term Installment Payable” - and it still would be ir 

ccordance with General Accepted Accounting Principles (“GAAP”). 

11. The Agreement at issue is not different than the similar arrangements made by othei 

vater utilities to acquire additional CAP allocations. For instance, Avra Water Co-op, Inc 

“AVRA”) must make annual payments of S115,000 to CAWCD for five years starting Januar) 

!OOS.” This was described in Decision No. 69681 (June 28, 2007). CWCGV is not awarc of an) 

:ommission approval for this arrangement under A.R.S. $ 5  40-301 and 40-302, nor is it aware 01 

ny  instance where the Commission has approved agreements with CAWCD for additional 

lllocations of CAP water. 

12. The Agreement at issue is not a bond or a note. It is also not an cvidcncc ol 

ndebtedness under A.R.S. $3 40-301 or 40-302. This is because - under the doctrine of ejusclew 

:eneris ~ an evidence of indebtedness must be similar to a bond or a note to requii-e approval undei 

hose s t a t ~ t c s . ‘ ~  Should CWCGV decide not to go forward with securing the additional CAF 

llocation, CWCGV understands and believes its assets will not be subject to a lien by CAWCD 

:herefore the Company believes it needed no Commission authority to enter into the Agreement. 

13. Further, CWCGV must pay for past CAP M&I capital charges in order to receive the 

idditional 1,521-acre-foot allocation of CAP watcr. This is because the Federal Reclamation Laws. 

ogether with the Repayment Contract and Subcontract, require that U S .  DO1 be repaid for the 

:AP and that CWCGV pay CAWCD for past capital charges (so that U.S. DOT may be 

eimbursed). CWCGV did so to advance the important policy goal of procuring renewable supplies 

Avra Water received an additional 808 acre-feet per year pursuant to the re-allocation as announced in Centra 
irizuna Project (CAP), Arizona; Water Allocations, 71 Fed. Reg. 50449 - 50452 (Augusl 25, 2006) and per tht 
iWSA at 5 104(b). 

3 

See e.g. Wilderness World, Ii7c. v. Depl. o f h i ,  182 Ark .  196, 199-200, 895 P.2d 108, 11 1-12 (1995). I 
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3f water and lessening dependence on groundwater for future needs. In short, CWCGV had nc 

zhoice but to pay for past capital charges in one of two ways and chosc to do so in a way it felt il 

could best afford. 

14. For all of the abovc rcasons, CWCGV believes the Agreement is not a dcbi 

requiring approval under A.R.S. 5 5  40-301 and 40-302. CWCGV requests the Commission find 

that the Agreement is not an evidence of indebtedness and approval is not needed. 

15. In the alternative, should the Commission find the Agrccment to require approval 

under A.R.S. $ 5  40-301 and 40-302, CWCGV requests the Commission approve the Agrccmcni 

retroactive to November 21, 2007 as being in the public interest. As state above, CWCGV m u  

nave coiiti-acted with CAWCD and providc for payment of past M&I water service capital charge: 

in order to receive its additional allocation ol‘CAP water. To acquire its 1,521 acre-feet additional 

illocation is in accordance with the statewide policy to acquire renewable sourccs of water and 

lessen dependence on groundwater, If thc Commission were to reject the Agreement, then the 

Agreement would be void. Consequently, CWCGV’s subcontract with CAWCD would not be ir 

2ffcct and CWCGV would lose its additional allocation of 1,521 acrc-feet of CAP water. The 

Commission, morcovcr, would upset an arrangement that has been approved by a court 01 

;ompetelit jurisdiction and is no longer subjcct to review under A.R.S. § 48-3734. As a matter 01 

fact, the Agreement is part of a larger arrangement betwccn the Company, CAWCD and the United 

States. Rejecting the Agreement, in short, denies CWCGV what it is entitled to under federal law. 

16. Given that a sulfate plume may conlinue to expand within thc Tucson Basin aquifei 

CWCGV uses to provide water to customers, CWCGV hopes to use the CAP allocation tc 

eventually serve customers and is an integral part of its long-term plans. If the Agreement were 

rejected, the Company would then seek assistance from the Commission to provide support ir 

procuring another reasonable source of water. CWCGV hopes, however, that the Agrecmcnt is lcfi 

undisturbcd because CAP water is a renewable supply - and acquiring CAP allocalions should be 

viewed as being within what the Company understands to be the Commission’s clear direction foi 

utilities to rely less on groundwater and more on other more sustainable supplies. 

6 
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WHEREFORE, for all of the foregoing reasons, CWCGV requests that the Commission 

ssue an Order: 

(1) Find that the Agreement Tor payment of past M&I water service capital charges with 

CAWCD be found not subject to Commission under A.R.S. $ 5  40-301 and 40-302; 

or 

In the alternative, approve thc Agreement as being for lawful purposes, which are 

within the corporate powers of CWCGV, compatible with sound financial practices, 

which will not impair its ability to serve its pstomers and is in the public intcrcst. 

(2) 

RESPECTFULLY SUBMITTED t h i s l x d a y  of December, 2009. 

Ja on D. Gellman 

One Arizona Center 
400 East Van Buren Street, Suite 800 
Phoenix, Arizona 85004 

R i SHKA DEWULF & PATTEN, PLC. 

lriginal and thirteen copies of the foregoing 
iled this *day ofDecember, 2009. with: 

locket Control 
UUZONA CORPORATION COMMISSION 
1200 West Washington Street 
'hoenix, Arizona 85007 

Jopy of the foregoing hand-delivered 
his 7 &'day of December, 2009, to: &- 
>yn A. Farmer, Esq. 
2hief Administrative Law Judge 
qearing Division 
kizona Corporation Commission 
L200 West Washington Street 
'hocnix, Arizona 85007 

Ianice Alward, Esq. 
lhief Counsel, Legal Division 
4rizona Corporation Commission 
1200 West Washington Street 
Phoenix. Arizona 85007 
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Steve Olea 
Director, Utilities Division 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 

Arturo R. Gabaldon 
President 
Community Water Company of Green Valley 
1501 South La Canada 
Green Valley, AZ 85614-1600 
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Novcnibcr 21. 2007 

hlr. Art Gabaldon 
ticneral Manager 
Conimuiiity Water Company of Green Valley 
1501 S. I.aPaniida Driye 
Green Valley. Arizona X.5614 

Subject: 

Ocar Mr. Ciabaldon: 

Agreement fix Payment of Past C I' 

P.O. Box 43020 - Ph,oonix, A2 85080-3020 
23636 N. 7th Street 9 Phoenix, AZ 85024 

623-869-2333 www.cap-az.corn 

cwc 
1 1 2 1 1  

~.~ 

Control # 

&I Water Sc~vicc Capital Charges 

I~:i~closeil lor your tiles is a fully executed original orthe Agreement for Payment of Past bl&I 
Uiater Service Charges. l C  y o u  have any questions about this rnatter, please contact Sheila 
Urenneniaiii at 623-869-2368. 



D 

LNT FOR PAYMENT OF 
PAST CAP M&i WATER SERVICE 

CAPITAL CHARGES 
(INSTALLMENT) 

-p 
7;i-llS RC;.REEMENT (Agreement) is made and entered into this day of 

)&F3h"! , 2007, by and bctween Central Arizona Water Conser\'ation District 

(CAWCD) and Conimiiniiy Water Company of Green Valley. 

RECITALS 

A. On or abotit March 11, 1987, the IJnited States of America (Uniiud States) 

acting through the Sec re iq  o f  rhc Interior (Sccrtiary), CAWCD and the Community 

Water Company of Green Valley eiitered into a subcontract for the delivery of C e n m l  

Arizona Projcct (CAP) municipal and industrial (M&Ij priority water, titled "Subcontract 

i\mong the United States, the Central Arizona Water Consewation Dislrict wid 1111: 

Community &?atcr Company of Green Valley, Providing for Water Service. Ccntral 

Arizona Project", Contract No. 07-07-3O-WO15 1. 

B. On August 25, 2006, tlie Secretary published his final realtocatioti 

dccision for Central Arizona Project water. That dccision reallocated previously 

uiicontractud l'or CAI' %<&I priority watcr to various MgLl waier providers in accordanc.~ 

with section 104(b) of tile Arizona VJatcr Settlenients Act of 2004, Pub. 1.. 108451. (the 

Acf) arid the recomnicndation of h e  Arizona Department of Water Resources. In the 

linal reallocation cfccision, 1,521 acre-feet of  additional CAP M&I priority water was 

allocakd LO the Community Water Company of Green Valley. 

C. In accordance with the Act. the llnitcd States and CAWCD h a w  offered 

the Community Water Company of  Green Valley an anicndcd Subcontract for CAP M&I 

priority i\.'iiter. (Amended Subcontract). The Amended Subcoiitract provides for an 

annual entitlcmenl of 2,858 f\FI which includcs the Commtiiiity Water Company af 

Green Valley's original CAI' entitlement in the amount of 1,337 Ak'iycar, and LIIC 

additional enti~lenieni rcceiitly reallocated to the Conirnunity Water Company of Green 

Valley i n  the aitiouiit of 1,521 AFlyenr (tlie Additionill Eiititlement), 

L). 'Ihc Amended Subcontract has heen tiilly executed by the IJnited States, 

Article 4.2 of the CAWCD and the Community Water Company of Green Valley. 
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Amended Subcontract provides that it does not becoine effective until three conditions 

have heen satisfied: 

1 j The Amciided Subcontract is validated by a court of competent 

jurisdiction. as described in  A.R.S. sections 38-373 1 rhrougli 48-3734; 

2 )  The Secretary publishes in the Federal Register the statement of 

findings described in Section 207(c)( I )  of the Arizona Water Settlements Act, 118 Stat. 

3478; and 

3 )  Coinrnunity Water Company o i  Creeii Valley pays or provides lix 

payiizent of past iM&l water scrvicc capital cl1:irgc.s associated with the Additional 

Entirlement. 

E. CA%TU has given the Community Water Coriipaiiy of Green Vallcy the 

option of paying thc pasl M&l water service capital chargcs associated with the 

Additional 81i~itlctnent in one lump siitii by December I ,  2007 (Payment Option 1) or on 

a fise-year Iwclized payment plan with the f i rst instnllrncnt due December 1, 2007 

(Payment Option 7) 

F. Community Water Company of Green Valley Ims elected Payment Option 

-.  
ci . 'l'he Parties desire to inake arrringeniexits for the timely paymciit of past 

M R I  water scrvicc capital chargcs associated with the Additional Entitlernsnr. ?'he 

Parties also dcsirc to provide for the rerund c f  aiiy such payments in tile w c n t  that thc 

Secrelary does not publish a stateiiient of lindiiigs under section 207(c)( 1) of the Act by 

D~.cember 3 1, 2007. as set forth in Section 207(c)(2) of the Act, or such other dale as that 

Section 207(~)(2) is amcnded to state. 

AGREEMENT 

I ,  Coinnzunity Water Company oi' Greeiz Valley agrees to make payniont or  

past &,I&[ water service capital charges associated with the Additional Entitlement in tlle 

anzounts and on the dates set forth in rhc f'aymeut Schedule artaclied hereto attd 

incorporated herein as Exhibit 1. 

2. On or before October 25, 2007. CAWCL) shall submit a written invoice to 

tlic Communily Water Company of  Green Valley for the first installnient of past M&l 

2 



water service capital charges associated with ihe Additional Entitlement, consistent with 

Exhibit I .  

3 .  On or before Decenther I .  2007, Comrnunity Water Company of Green 

Valley shall pay CAWCD thc first installiiient ol‘past bf&I water service charges as 

invoiccd by CAWCD. 

4. On or before October 25, of each year, from 2008 through and including 

201 1, CA\vC:I) shall submit a written invoice to the Community Water Company of 

Green Vallcy for the annual inslallment sunoutit due under the levelized pymcnt plaii for 

past 1\1&1 water service charges, consistent with Exhibit 1. 

5. On or before December I o f  each year. from 2008 through and including 

201 1 ,  Community U’ater Company of Green Valley shall pay CAU‘CD the past M&l  

water service charges as invoiced by CAWCD. 

6. If Connilunity Water Company of Green Valley is in arrears in the 

pnynient of any of the installments due CAWCD tmdcr this Rgrecment, Coiiiniunity 

Watcr Company of Green Valley shall h a i t  no right to dclivcry of the Additional 

I’,iititlzment until such delinquent payment is amtic. plus any applicable late charges 

pursuant to I’arayniph 7 below. 

7. Community Warcr Company of Green Valley shall pay a late pdymem 

charge 011 installinerus that are received after the due date. The late payment charge 

percentage rate calculatcd by the Department of tlic ’Treasury and published quarterly in 

the Federal Register shall he used; provided, that the late payment charge percentage rate 

shall not be less than 0.5 pcrccnt per month. The 1:ite payment chsrge percentage rate 

applied on an overdue paymen( shall remain in e l k t  unril payment is received. The late 

payinent rate for a 30-day period shall be detcrmincd on the day immediately following 

the due &tc and shall be applied to the overdue payment for any ponion ot’ the 30-day 

period of delinquency. In the case of partial late payments, tlie amount received shall 

first be applied to the late charge on ihe ovcrdue paymcnt and then to the overdue 

payment. 

8 .  If the Secretary does not publish a statement of fiiidings under section 

?07icl( I )  of the A c t  by December 31, 2007. as necessitated by Section 207(c)(2) of tlie 

Act, or by such olhcr date establishcd by that Section 207(c)(2) of the Act under a future 

3 



amendment, then CALVCD shall refund the first installnient of the past M d z I  water 

service capital charges p"id by the Community Water Company of Green Valley pursuant 

to Section 2 of this Agreemenr, with intcrest accrued at the prevailing loeal go\'ernment 

inwstmcnl pool rate, to the Community Waier Company of Green Valley on or before 

sixty days after such date. 

9. Governing Law. toruin. This Agreement shall be governed by the law of 

Arizona. The forum selected for any proceeding or suit in law or equity arising from or 

incident to rliis Agreinicnt shalt be Maricopa County, Arizona. 

10. integration. All rights and obligations of the parties shall be governed by 

the tcrnis of this Agreement. This Agreement coiitaitis all the terms and conditions 

agreed upon by  he parries. No other understandings. oral or otlienvise, regarding the 

subject mater of' this Agreenicnt shall be construed as consent to any suit or waiver of 

any defense in a su i t  brought against the other party in any &Ate or federal court. 

I I .  Conflicts of Interest. All parties hereto acknowledge that this Agreement 

is subject 10 canccllation by either party, without penalty, pursuant to the provisions of 

A.r<.s. 5 ws1 I .  

12.  Waiver; Severahiliry. 'fhc parties agree that a waiver of any provision of 

this Agreement shall not act as a waiver of m y  other provision of this Agreement. If a 

provision or rhis Agreemen1 is for any reason declared invalid, illegal or uiienforceahle, 

that declaration shall not affect the reinaiiiing pro\,isions of this Agreement. 

IN U'ITNESS CVIIEREOI~, this Agrecntcttt is executed by the Parties hereto. 

C m ' r I u .  ARIZONA WATER 
CONSERVATION DISTRICT 
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Arizona Water Settlement Act 
Allocation of 1,521 Acre-Feet 

Payment Schedule for 
Community Water Company of Green Valley 

Payment Due Date Amounf 

December 1, 2007 $222,994 93 

December 1, 2008 S222,994 93 

December 1, 2009 $222,994 93 

December 1, 2010 $222,994.93 

December 1,201 1 $222,994 93 
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Subcontract No. 07-XX-30-WOC89 

IJNBTEL) STATES 
DEPARTMENT OF THE INYERIOR 

BUREAU OF RECLAMATION 

SUBCONTRACT AMONG THE UNITED STATES, 
THE CENTRAL ARIZONA WATER CONSERVATION DISTRICT, 

AND THE COMMUNITY WATER COMPANY OF GREEN VALLEY 
PROVIDING FOR WATER SERVICE 

CENTRAL ARIZONA PROJECT 

1. PREAMBLE: 

THIS SUBCONTRACT, made thisdSY('\day of r\n 09 , 2 0 0 1 ,  

in pursuarlce generally of the Act of June 17, 1902 (32 Stat. 3881, and acts amendatory 

thereof or suppler-wtltary thereto, including but not limitcd to the Botilder Canyon Project 

Act of December 21, 1928 (45 Stat. 1057). as amended, the Heclamation Prolecl Act of 

August 4, 1939 (53 Stat. 1187), as amended, the Reclamation Reform Act of October 

12, 1982 (96 Stat, 1263), arid particularly the Colorado River Basin Project Act of 

September 30, 1958 (82 Stat 885), as amended, and the Arizona Water Settlements Act 

(1  18 Stat 3478), all collectively hereinafter referred to as the "Federal Reclamation 

Laws," among the UNITED STATES OF AMERICA, hereinafter referred to as the 

"United States" acting through the Secretary of the Interior, the CENTRAL ARIZONA 

WATER CONSkKVATlON DISTRICT, hereinafter referred to as the "Contractor," a 

water conserva:ion district organized under the laws of Arizona, with rts principal place of 

business in Phoenix Arizona, and the COMMUNITY WATER COMPANY OF GREEN 

VALLEY, heieiridfter referred to as the "Subcontraelor," with its principal place of 

business in Green Valley, Arizona; 
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WITNESSETH, THAT: 

2. EXPLANATORY RECITALS: 

WHEREAS, the Colorado River Basin Project Act provides, among other 

things, that for the purposes of furnishing irrigation and municipal and jndustrial water 

supplies to water deficient areas of Arizona and western New Mexico through direr3 

diversion or exchange of water, control of floods, conservation and developrnant of fish 

and wildlife resources, enhancement of recreation opportunities, and for other purposes, 

the Secretary of the Interior shall construct, operate, and maintain the Central Arizona 

Project; and 

WHEREAS, pursuant to the provisions of Arizona Revised Statutes 55 48- 

3701, et my., the Contractor has been organized with the power to enter into a contract 

or contracts with the  Secretary of 'the Interior to accomplish the purposes of Arizona 

Revised Statutes, !j$ 48-3701, et seq.; and 

WHEREAS, pursuant to Section 304(b)(l) of the Colorado River Basin 

Project Act, the Secretary of the Interior has deterrr1,ined that it is necessary to effect 

repayinerit of the cost of constructing the Central Arizona Project pursuant to a master 

contract and that the United States, together with the Contractor, shall be a party to 

contracts that are in conformity with and sub'sidiary to the master contract; and 

WHEREAS, the United States and the Contractor entered into Contract 

No. 14-06-\ri-245, Atnendinent No. 'i, dated December 1, 1988, hereinafter referred to 

as lhc "Kepaymant Contract," a copy of which is attached hereto as Exhibit "A' and by 

this reference made a part hereof, whereby the Contractor agrees to repay to the United 

States the reimbursable C O S h  of the Central Arizona Project allocated to the Contractor; 

and 

WHEREAS, the Subcontractor is In need of a water supply and desires to 

slibcontracl with the United States and the Contractor for water sewice from water 

wpplies available under the Central Arizona Project; and 
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WHEREAS, upon cornpletiofl of the Central Arizona Pfnject, water shal! be 

available for delivery to the Subcontractor; 

NOW THEREFORE, in consideration of the mutual and dependent 

covenants herein contained, it is agreed as follows: 

3. DEFINITIONS: 

Definitions included in the Repayrnenl Contract are applicable to this 

subcontract; provided, h o w . g ~ ,  (hat the terms "Agricultural Watet' or "Irrigation Water' 

shall mean water used for the purposes defined in the Repayment Contract on tracts of 

land operated in units of more than 5 acres. The first letters of t e rms  so defined are 

capitaiizcd herein. As heretofore indicated, B Copy of the Repayment Coniract is 

attached as Exhibit "A," In addition, the following defiriitiorts shall apply to this 

subcontract: 

(a) "Available CAP Supply" shall Mean for any given Year all Fourth 

Priority Water available for delivery through the Central Arizona Project, water available 

from CAP darns and resewoirs other than Modified Roosevelt Dam, and return flows 

captured by the Secretary for CAP use, 

(b) "Fourth Priority Water" shall mean Colorado River water available 

for delivery within the State of Arizona for satisfaction of entitlements: ( I )  pursuant to 

contracts, Secretarial reseivations, perfected rights, and other arrangemenis between 

the United States and water users in the State entered into or established subsequent to 

Septeniber 30, 1968, for use on Federal, State, ur privately owned lands in the Slate (for 

a total quantity not to exceed 164.652 acre-feet of diversions annually); and (2 ) .  after 

first providing for the delivery of water under 43 U.S.C. §1524(e), pursuant  to the 

Repayment Contract for the delivery of Colorado River water for the CAP including use 

Qf Colorado River water on Indian lands. 
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4. DELIVERY OF WATER: 

4.1 Obliqations of the United States. Subject to the terms, conditions, 

and provisions set forth herein and in the Repayment Contract, during such periods a8 it 

operates and maintains the Project Works, the United States shall deliver Project Water 

fur M&l u,se by the Subcontractor, The United States shall use all reasonable diligence 

to make available to the Subcontractor the quantity of Project Water specified in the 

schedule submitted by the Subcontractor in accordance with Article 4.4. After transfer of 

Ohl&R to the Operating Agency, the United States shall make deliveries of Project Water 

to th@ Operating Agency which shall make subsequent delivery to the Subcontractor as 

provided tiereiii. 

4.2 Term of Subcontract, This subcontract shall become effective upon 

t he  later of: (i) the date on which it is confirmed as provided for in Article 6.t2; (ii) the 

date on wiiich liie Secretary of the Interior publishes in the Federal Register the 

statement of fiiid,ings described in section 207(c)(l) of the Arizona Water Settlements 

Act, 118 Stat. 3478; and [iii) the dale on which the Subcontractor has paid or provided 

for payment of past MSI water service capital charges as required by the Contractor. 

This subcontract shall be for permanent service as tha: term is used iii Section 5 of the 

Boulder Canyon Project Act of 1918.13 U.S.C. 5617d. Project Water shall be delivered 

under the terms of this subcontract for a period of 100 years beginning January 1 of the 

Year following that in which the subcontract becomes effective: provided, that this 

subcontract rriay be renewed upon written request by the Subcontractor upmi terms and 

conditions of renewal to be agreed upon not later than 1 year prior to t he  expiration of 

this subcontract: and grov idsd, bg-b~, that such terms and conditions shall be 

cansistent with Article 9.9 of t he  Repayment Contract. 
. I , . *  

*I.* 
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4.3 Cnnditions Relatino to Delivew and Use. Delivery and use of water 

under this subcontract is conditioned on the following, and the Subcontractor hereby 

agrees that: 

(a) All uses of Project Water and Return Flow shall be consistent 

with Arizona water law unkss such law is inconsistent with the Congressional directives 

applicable to the Central Arizona Project. 

(b) The system or systems through which water for Agricultural, 

MRI (including uriderground storage), and Miscellaneous purposes is conveyed after 

delivery to the Subcontractor shall consist of pipetineg, canals, distribution systems, or 

other conduits provided and maintained with linings adequate in the Contracting Officer's 

judgment to prevent excessive conveyance losses. 

(e) The Subcontractor shall not pump. or within its legal 

authority, permit others to pump ground water from within the ewterior boundaries of the 

Subcontractor's Yewice area, which has been delineated on a map filed with the Con- 

tractor and approved by the Contractor and the Contracting Officer, for use outside of 

said semice area unless such pumping is permitted under Title 45, Chapter 2, Arizona 

Revised Statutes, a,s it may be amended from time to time, and the Contracting Officer, 

the Cuntractnr, and the Subculltractor shall agree, or shall have previously agreed, that 

a surplus of ground water exists arid drainage is or was required; provided, however, 

that such pumping may be approved by the Contracting Officer and the Contractor, and 

approval shall not be unreasonably withheld. if such pumping Is in accoid with the Basin 

Project Act and upon submittal by the  Subcontractor of a written certification from the 

Arizona UeparLment of W8tar Resources or its sumesBof agency that the pumping and 

transportation of ground wafer is in accord with Title 45, Chapter 2, Arizona Revised 

Statules, as it may he amended from time to time. 
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(d) The Subcontractor shall not sell. lease, exchange, forbear or 

othennrise transfer Project Water; provided. however, that this does not prohibit 

rxct1arlyes of Project Water within the State of Arizona covered by separate 

agreements; and provided, f.urtl?er, that this doea not prohibit effluent exchanges with 

Indian tribes pursuant to Article 6.2; and provided. fu&, that this does not prohibit the 

resale or exchange of Project Water within the .%ate of Arizona pursuant to Subarticle 

4.3(e). 

(e)[i) Project Water scheduled for delivery In any Year mder this 

subcontract may be used by t h e  Subcontractor of resold, or exchanged by the 

Subcontractor pursuant to appropriate agreements approved by t h e  Contracting Officer 

and tne Contractor. If said water is resold or exchanged by the Subcontractor for an 

amount in excess of lhat which the Subcontractor is obligated to pay under this 

subcontract, the excess amount Shall be paid forthwith by the Subcontractor to the 

Contractor for application against the Contractor’s Repayment Obligation to the United 

States; provided, hosve-c, that the  Subcontractor shall be entitled to recover actual 

costs of transportation, treatment, and distribution, including but not limited to capital 

costs and O M 8 H  costs. 

(iij Project Water scheduled for delivery in any.Year under 

tnis subcontracl that cannot be used, resold, or exchanged by the Subcontractor may be 

niade available by the Contracting Officer and Contractor to ottrer users. If such Project 

Water is sold to or exchanged with other use,rs, the Subcontractor shall be  relieved of its 

payments hereunder only to the extent of the amount paid to the Contractor by such 

other users, but not to exceed the amount the Subcontractor is obligated to pay under 

this subcontrad for said water, 

(iii) In the event the Subcontractor or the Contracting 

Ofticar and the Contractor are unable to sell any portion of t he  Subcontractor’s Project 
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Water scheduled for delivery and not required by the Subcontractor, the Subcontractor 

' 1 1  shall be telieved of the pumping energy portion of the OM&R charges associated with 

1 

the undelivered water as determined by the Contractor. 3 

(9 Notwithstanding any other provision of this subcontract. 

' li Project Waler shall not be delivered to the Suhcontractar un les s  and until the 

Sdbcontractof has obtained final environmentel clearance from the United States for the 

4 I! 

system or systems through which Project Water is lo be conveyed after delivery to the 

SubCOntfaCtQr at the Subcontractor's Project turnout(s). Such systemjsj shall include all 

pipelines. canals, distribution systems, treatment, storage, and other facilities through or 

in which Project Water is conveyed, stared, or tieated after delivery to the Subcontractor 

zit the Subcontractor3 Project lurnout(s). lo each instance, final ervrronmental 

clearance will be based upon a review by the United States of the Subcantractors plans 

I' 1 '  for taking and using Project Water and will be given or withheld by the United States in 
'' accordance with the Final Environmental ltnoact Statement .- Water Alloc.ations and 
t i  1 '  Water Se~&g Gontractinq (FES 82-7, filed March 19, 1982) and the National 

1 Environnierital Palicy Act of 1969 (83 Stat. 8521, Any additional actiori(s) required on 

behalf of the Subcontractor in order to obtain final environmental clearance from the 

United States will be identified to the Suhcontractor by the United States, arid RO Project 
Water shall be delivered to the Subcontractor unless and unlit the Subcontractor has 

completed all such actian(s) to the satisfaction of the United Slates. 

IU j l  . . . 

LL I :  
14 

10 , I  
17 

:a 

'1 
4.4 Procedure fq.rprderinq Water. 

L? j 
(a) At least 15 months priar to the date t h e  Secretary expects to 

issue The Notice of Completiuri of the Water Supply System, or as soon thereafter as is 

practicable, the Contracting Officer shall announce by written notice to the Contractor the 

arnohnt of Project Water available for delivery during the Year in which said Notice of 

Conipletion is issued (initial Year of water delivery) and during the following Year, Within 

i a  

i i  
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30 days of receiving such notice, the Contractor shall issue a notice of availability of 

Project Water to the Subcontractor. The Subcontractor shall, within a feasonable period 

of time as determined by the Contractor. submit a written schedule to the Contractor and 

the Contracting Officer showing the quantity of water desired by the Subcontractor 

during each montti of said initial Year and the following Year. The Conlractor shall notify 

the Subcontractor by written notice of the Conttactor's action on the requested schedule 

withh 2 months of tire date of rccoipt of such request. 

(b) The amounts. times, and rates of dRliVWy of Project Water to 

the Subcontractor during each Year subsequent lo the Ycar following said initial Year of 

water delivery shalt be in acccrdance with a water delivery schedule for that Year. Such 

schedule shall be determined in the following manner: 

(i) Oil or before June 1 of each Year beyinning with the 

Year folloiving the initial Year of water delivery pursuant to this subcontract, the 

Contracling Officer shell announce thc amount of Project Water available for dclivery 

during the following Year in a written notice to the Contractor. In arriving at this 

determination. tho Contracting Officer. subject to the provisions of t h e  Repayment 

Contract, shall use his best efforts to maximize tha availability and delivery of Arizona'$ 

.fiull. entitleiiierit of Colorado River water over the rerm of this subcontract. .Within 30 days. 

of receiving said notice, the Contractor shall issue a notice of availability of Project Water 

to the Subconiractof. 

(ii) On or before Octobcr 'I of each Year beginning with 

the Year following said initial Year of water delivery, the Subconlractor shall submit in 

writing to t he  Contracror and the Contracting Officer a water delivery schedule indicating 

the arnounls of Project Water desired by the Subcontractor during each month of the 

followiny Year along with a preliminary estimate of Project Water desired for the 

succeeding 2 years. 

a 

i 



(iii) Upon receipt of the schedule, tha Contractor and the 

Contracting Officer shall review i t  and, after consultation with the Subcontractor, shall 

make only such modifications to the schedule as are neceswy to ensure that the 

amounts, times, and rates of delivery to the Subcontractor am caraistent with the 

delivery capability of the Project, considering, among other things', the availability of 

water and the delivery SChedUleS of ali subcontractors: provided, that this provision shall 

not be construed to reduce annual deliveries to the Subcontractor, 

(iv) On oi before November 15 of each Year heginning 

with the Year following said initial Year of waler delivery, the Contractor shall determine 

and furnish to the Subcontractor and the Contracting Officer the water delivery schedule 

for ihe following Year which shalt show die amount of water to be delivered to the 

Subcontracfor during each month of that Year, contingent upon the Subcontractor 

rsrnairi~iiiy eligible to receive water under all terms contained herein. 

(c) The monthly water delivery schedules may be amended upon 

the Subcontractor's written request to the Contractor. Proposed amendments  shall be 

sibmiffed by the Subcantractor to the Contractor nu later than 15 day6 before the 

desired change is to become effective. and shall be subject to review and niodification in 

like manner as the scliedule. The Contractor shsll notify the Subcontractor and the 

Coritiacting Officer of its action on the Subcontractor's requested schedule modification 

vgithirl 10 days of the Contractor's receipt of such request. 

[d) The Contractor and the Subcontractor shail hold the United 

Stales, its officers. agents, and einpioyees, harmless on account of damage or claim of 

damage of any niiturs whatsoever arising out of or connected with the actions of the 

Contractor regarding water delivery schedules furnished to the Subcontractor. 

(e) in no went shall the Contracting Officer or the Contractor be 

required to deliver to the Subcontractor from the Water Supply System in any one month 
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a total amount of Project Warer greater than eleveri percent (I 1%) of the Subcontractor's 

rnaxiniurn entitlement, provided, however, that the Contracting Officer rnay deliver a 

greater percentage in any month if such increased delivery is compalibls with the overall 

detivery of Project Water to other subcontractors as determined by the Contracting 

Officer and the Contractor and if the Subcontractor agrees to accept such incrcased 

dcliveries 

4 5 Points of D~li.~crv-Measuremertt and Resaonsibility for-Distribution 

of Wator 

(a) The water to be furnished to the Subcontractor pursuant to 

this subcontract shali be delivered at turnouts to be constructed by the United States at 

such point@) on the Waler Supply System as may be agreed upon in wriiiriy by the 

Contracting Officer and the Contractor, afrer consultation with the Subcontractor. 

(b) Unless the United States and the Subcontractot agree by 

contract to the contrary, the Subcontractor shall construct and install. at its sole GO& and 

expense, connection facilities required to take and convey the water from the turnouts to 

the Subcontracmr's sewice area The Subcontractor shall furnish, for approval of the 

Contractirlg Officer, drawings showing the construction to be performed by the 

Subcontractor within the Water Supply System right-of-way 6 rnonths before slatting said 

construction The facilities may be installed, operated, and maintained on the Water 

SLppty System right-of-way sublect to such reasonable restrictions and regulations as to 

Lype. location, nretiiod of installation operation, and maintenance as rnay be prescribed 

by tlie Contracting Officcir. 

(c) All water deliwered from the Water Supply System shall be 

irieasurcd with equipment furnished and inslalletd by the United Stales and operated and 

maintained by the United States of the Operating Agency. Upon the request of the 

Subcontractor or the Contractor, the accuracy of such measurements shall be 
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investigated by the Curltiacting Officer or the Operating Agen , Contractor, and 

Subcontractor, and m y  errors which may be mutually determined to have occurred 

therein shall be adjusted; e, that in the event the parties cannot agree on the 

required adjustment, the Contracting Officer's determination shall be conclusive. 

(d) Neither the United States, the Contractor, nor the Operating 

Agcncy shall be resporisible for the control, carriage, handling, use, disposal, or 

distribution of Project Water beyond the delivery poirit(s) agreed to pursuani to Sub- 

articlo 4,5(a). The Subcontractor shalt hold the United States. the Contractor, and the 

Operating Agency harmless on account of damage or claim of damage of any nature 

whatsoever for which there is legai responsibility, including property damage, personal 

injury, or death arising out of or connected with the Subcontractor's control. Carriage, 

lhandling, use. oisposal, or distribution of such water beyond said delivery point(s1. 

4.6 Ternoorarv Reductions. In addition to the right of the United States 

under Suba~ti~cle 8.3(a)(iv) of the Repayment Contract temporarily to discontinue or 

rcduce the amount of water to be delivered, the United States or the Operating Agency 

may, after corisultation with the Contractor, temporarily discontinue or reduce the 

quantity of water to be furnishe.d to the Subcontractor as herein provided for the 

purposes of investigation, inspeclion, maintenance, repair, or replacement of any of the 

Project facilities U T  any part thereof necessary for the furnishing of water to the 

Subcontractor, btit so Far as ieasiblo the United States or the Operating Agency shall 

coordinate any such disconliriuarice ar reduction with the Subcontractor and shall give 

the Subcontractor due notice in advance of such temporary discontinuance or reduction, 

except in case of emergency. in which case no notice need be given. Netther the United 

States. ils officcrs. agents, and employees, nor the Operating Agency, its officers, 

agents, and employees. shalt be liable for damages when, for any reason whatsoever, 

any such tempomy discontinuance or reduction in delivery of water occurs. I f  any such 
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discontinuance or temporary reduction results in deliveries to the Subcontractor of less 

WdtW itmn what has haen paid lor in advance, the Subcontractor shall be entitled to be  

reimbursed for the appropriate proportion of such advance payments prior to the dale of 

the Subcontractor's next payment of water service charges or the Subcontractor may be 

given credit toward the next payment of water charges if the Subcentractor should so 

desire. 
On or befom Jurie 1 of each Year, 

the Secretary Shall armounce the Available CAP Supply fur the folloiving Year in a 

written notice to the  Contractor. 

4.7 Priority in Case .o_f Shortase. 

(a) Prior to January 1, 2044. a time of shortage shall exist In any 

Year in which the Available CAP Supply for that Year is insufficient to satisfy all of the 

entitlemerits set forth in ,subparagraphs (i) through (iii) below: 

(i) Three hmundrod forty-three thousand seventy-nirie 

(343.079) acre-feet of CAP Indian Priority Water; 

{ii) Six hufidred thirty-eight thousand eight hundred 

twentythree (B38,823) acre-leet of CAP M&l Priority 

Water: and 

Up to One hundred eighteen (118) acre-feel of CAP 

M&l Priority Water converted from CAP NIA Priority 

Water under the San Tan Irrigation District's CAP 

Subcontract 

(iii) 

(b) On of after January 1, 2044 a time of shortage shall exist in 

any Year in which the Available CAP Supply for that Year is insufficient to satisfy all of 

the entitlements as set forth in subparagraphs (i) through (iv) below: 
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Three hundred forty-three thousand seventy-nine 

(343,079) acre-feet of CAP Indian Priority Water; 

Six hundred thirty-,eight thousand eight hundred 

twenty-three (638,823) acre-feet of CAP M&l Priurity 

Water; 

Up to forty-seven thousand three hundred three 

(47,303) acre-feet of CAP M&l Priority Water 

converted from CAP NIA Priority Water pursuant to the 

biohokam Agreement; and 

Up to one hundred eighteen (118) acre-feet of CAP 

M&l Priority Water converted froni CAP NIA Priority 

Water under the San Tan Irrigation District's CAP 

Subcontract. 

Inilii.. jistribution of water in time of shortage. 

(i) If the Available CAP Suppiy is equal to or less than 

eight hundred fifty-three thousand seventy-nine 

(853,079) acre-feet, then 36.37518% of t h e  Available 

CAP Supply shall be available for delivery as CAP 

lnd,inn Priority Water and the remainder shall he  

auailable far delivery as CAP M&l Priority Wafer. 

If the Available CAP Supply is greater than eight 

hundrod frfty-three thousand seventy-nine (853,079) 

acre-feet. then the quantity of water available for 

(ii) 
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delivery a5 CAP Indian Priority Water shall be 

delennlned in accordance with the following equation 

and the remainder shall be available far delivery as 

CAP M&l Priority Water 

I = {[32,770 - (E - 853.079)] X W} + (343 079- (132,770 7 (E - 853,079)] x E}) 

whero 

1 = the quantity of water available for delivery as GAP Indian 

Priority Water 

E = the sum of the entitlements to CAP Indian Priority Water and 

CAP MXI Priority Water as described in subparagraphs 4 7(a) or (b), 

whichever is applicable:. and 

W = the Available GAP Supply 

Example A If, before January 1, 2044, the sum of the entitlements to CAP 

Indian PriorLty Water and CAP M&l Pnority Water as described in 

subparagraph 4 7(a) is nine hundred eighty-one thousand nine hundred 

l v a  (343,079 T 638,823 + 0) acre-feet, then the quantity of water available 

fa: delivery as CAP Indian Prrority Water would be ninety-three thousand 

three hundred three (93,303) acre-feet plus 25 43800% of the Available 

CAP Supply 
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Exe/rip/e 5. If, after January 1, 2044, the sum of the entitlements to CAP 

Indian Priority Water and CAP Mal Priority Water as described in 

subparagraph 4,7(b) is one million tWe,nty-nine thousand three hundred 

twenty-three (1,029,323) acre-feet (343,079 f 638.823 + 47,303 + 118), 

then the quantity 6f water available for delivery as CAP Indian Priority 

Water would be one hundred fifty-one thousand six hundred ninety-one 

{ 151,691) acre-feet plbs 18.59354% of the Availabte CAP Supply. 

(d) In time of shortage unscheduled CAP WRtef shall be 

redistributed as foilows: 

(i) Any water available for delivery as CAP Indian Priority 

Water that is not scheduled for delivery pursuant to 

contracts, leases or exchange agreements for the 

deliveiy of CAP Indian Priority Water shall become 

available for delivery as CAP MA1 Priority Water. 

CAP M&l Priority Water shall be distributed among 

those entities with contracts fur the delivery of CAP 

M&l Priority Water in a manner determined by tho 

Secretary and the CAP Operating Agency in 

consultation with M&l water usem La fulfill ail delivery 

requests lo the groatest sxtent possible. Any water 

available for delivery as CAP M81 Priority Water that is 

not scheduled for dellvery pursuant to coritracts. 

leases or exchange agreements for the delivery of 

(ii) 
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CAP M&l Priority Water shall became available for 

delivery as CAP Indian Priority Water. 

(e) Any water remaining after all requests for delivery of CAP 

Indian Priority Wa:er and CAP ,M&l Priority Water have been satisfied shall become 

available for detivery as GAP NIA Priority Water. 

(f) Nothing in this paragraph 4.7 shall be conistrued to allow or 

authorize any CAP Contractor or CAP Subcontractor to receive, pursuant to such 

contracts, CAP water in aiiiounts greater th,m such contractor's entitlement. 

4.8 Secretarial Control of Return 

(a) The Secretary reserves the right to capture all Return Flow 

flowng froni tho exterior boundaries of the Contractor's Service Area as a source of 

supply arid for disiribution to and use of the Central Arizona Project to the fulles: extent 

practicable. Tho Secretary also reserves the right to capture for Project use Return Flow 

which originates 01- results from water contracted for frorn the Central Arizona Project 

within the boundaries of the Contraaor% Service Area if ,  in his judgment, such Return 

Flow is not being put to a beneficial use. The Subcontractor may recapture and,reuse or 

sell its Return Flow; p~~~idd, however. that such Return Flow may not be sold for use 

outside Maricopa, Pinal, and Pima Counties; and provided. further, that this does not 

prohihit effluent exchanges with Indial? tribes pursuant to Article 6.2. The Subcontractor 

shall, at least 60 days in advance of any proposed Sale of such water. furnish the 

fo!lowing inforrnation in writing to the Contracting Officer and the Contractor: 

. * I .  

a , * *  
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I (I) 

(ii) 

(iii) 

The name and address of the prospective buyer 

The location arid proposed use of the Return Flow 

The price to be charged for the Return Flow. 

(0) The price cnarged foi the Return Flow may cover the  COS^ 

incurred by the Subcontfdctor for Project Water plus the cost required to make the 

Return Flow usable. I f  the price received for the Return Flow Is greater than the costs 

incuried by the Subcontractor, as described above, the exess  amount shall be forthwith 

returned by the Subcontracb Lo the Contractor for applrcation against the Contractor's 

Repayment Obligation to the United States Costs required to make Return Flow usable 

shalt include but not be limited to capital costs and OM&R costs including transportation, 

treatment, and distribution, and the portion thereof that may be retained by the Subcon- 

tractor shall be subject to the advance approval of the Contractor and the Contracting 

Officer 

(c) Any Return Flow captured by the United States and 

deterrriiried by the Contracting Officer and the Contractor to be suitable and available for 

use by the Subcontraelor may be delivered by the United States or Operating Agency to 

the Subcontractor as a part of the water supply for which the Subcontractor subcontracts 

hereunder and such water shall be accounted and paid for pursuant to the provisions 

hereof. 

(d) All capture, recapture. use, reuse, and sale of Return Flow 

rrnder this article shall be in accord with Arizona water law unless such law is 

inconastent with the Congrossional directives applicable to the Central Arizona Project. 
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4.9 Water and-&,Ai-P.qllution Control. The Subcontractor, in carrying out 

this subcontract, shall comply with all applic.able water and air poilution taws and 

regulations of the United States and the Stale o l  Arizona and shall obtain all required 

permits or licenses from the appropriate federal, State, Or local authorities. 

4.10 Qual& of Water. The operation and maintenance of Project 

facilities shall be performed i n  such manner as is practicable to maintain the quality of 

water made available tlirouyli such faciiities at the highest level reasonably attainable as 

determined by Itie Contracting Officer. Neither the United States, the Contractor, nor thc 

Operating Agency warrants the quality of water and is under no obligation to constructor 

furnish water treatmerit fac es to maintain or better the quality of water. The 

Suhcontractor waives its right to make a claim against the United States, the Operating 

Agency, the Contractor, or another subcontrac,tor because of changes in water qualify 

caused by the conimingling of Project Water with other water. 

4.11  Erchanae Water. 

(a) Where the Contracting Officer delermines the Subcontractor 

is physically able to receive Colorado River mainstream water in exchanQe for or in 

replacement of exisling supplies of water froin surfac.e sources other lhan the Colorado 

River, the Conlracting Officer may require that the Subcontractor accept said 

mainstiearn water in exchange for or in replacement of said existing supplies pursuant to 

the provisions of Section 304(d) of tho Basin Project Act; provided, however, that a sub- 

contractor on the Project aqueduct shall not be required to enter into exchanges in which 

existing supplies of water frorri surface S O U t G w  are diverted for use by other 

siitlcontractors downstream on the Project aqueduct. 
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(bj If, in the event of shortages, the Subcontractor has yielded 

water frotn other surface water sources in exchange for Colorado River mainstreani 

water supplied by the Contractor or the Operating Agency, the S,ubcontractor shall have 

first priority against other users supplied with Project Water that have not yielded water 

from oilier surface waier sources but only in quantities adequate to replace the water so 

yielded. 

4.12 Entitlement to Proiect MRI Water. 

(a) The Subcantractor is entitled to take a maximum of 2,858 

acre-feot of Project rSJa\cr for M&l uses including but not limited to underground storage. 

If at any time during the tenn of this subcontract there is 

available for allocatioil addilional M&l Project Water, or Agricultural Water converted to 

M&l use, it shall be delivered to the Subcontractor at the same water service charge per 

acre-foot and with the S a m  priority as other M&l Water, upon execution or amendmerit 

of ari appropriale subcontract arnong the United States, the Contractor, and the 

Subcontractor and payment of an amount equal to the acre-foot charges previously paid 

by other subcontractors pursuant to Article 5.2 hereof plus interest. In the case of 

Agricultural Water conversions, the payment shall be reduced by all previous payments 

of agricuilura! capital charges for each acre-foot of Water converted. The interest due 

shall be calculated for the period between issuance of the Notice of Coinpletion of the 

Waier Supply System and execution or amendrnent of t h e  subcontract using the 

weighted interest rate received by the Contractor on sli investments during that period. 

(b) 

4.13 Delivery of Proiect Water Prlor to C omaletion of Projett Works. 

Prior to the date of issuance of the Notice of Completion of the Water Supply System by 
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the Secrehry, water may be made availabre for delivery by the Secretary on a "when 

available" basis at a water rate and other terms to be dctcrmincd by the Secretary after 

consultation with the Contractor. 

5. PAYMENTS: 

5.1 Water Service Charqes for Pavrnent of Operation. Maintenance. and 

.- Replacement Costs. Subject to the provisions of AFticle 5.4 hereof, the Subcontractor 

shall pay in advance for Pfoject OMBR costs estimated to be incurred by the United 

States or the Operatirig Agency. A1 least 15 months prior to first delivery of Project 

Water. or 35 soon thereafter as is practicable, the Contractor shall furnish the 

Subcontractor with an estimate of the Subcontmclor's share of OM&R costs to the end 

of the initial Year of water delivery and an estimate of such costs for the following Year. 

Within a reasonable time of the receipt of said estimates, as determined by the 

Contractor, but prior io !he delivery of water, the Subcontractor shall advance to the Ccn- 

tractor its share of such estimated casts to the end of the initial month of water delivev 

and without further notice or demand shall on or before the first day of each succeeding 

month of the initial Year of water delivery arid the following Year advance to the 

Contractor if1 equal monthly installments the Subcontractor's share of such estimated 

costs. Advances of monthly payments for each subsequent Year shall be made by the 

Subcontractor to the Contractor on the basis of annual estimates to be furnished by the 

Contractor on or before June 1 preceding each said subsequent Year and the advances 

of payments for said estimated costa shall be due and payable in equal monthly 

payments on or before the first day of each month of the subsequent Year. Differences 

between actual OMBR costs and estimated OM&R costs shall be determined by the 
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Contractor and shall bc adjusted in the next succeed,ing annual estimatcs; provided, 

however, that if  in the opinion of tile Contractor the amount of any annual OM&R 

estimate is likely to be insufficient to cover the above-mentioned costs during such 

period, the Contractor may increase the annual estimate cf the Subcontractor's OM&R 

costs by written notice thereof to the Subcontractor, and the Subcontractor shall forthwith 

increase its remaining monthly payments in such Year to the Contractor by the amount 

necessary to cover the insufficiency. All estirnates of OM&R costs shall be accompanied 

by data an,d computations relied on by th'e Contractor in deterniining the amounts of the 

estimated OM&R costs and shall be subject to joint review by the Subcontractor and the 

Contractor. 

5.2 luI&l WaJ&CService Charqes. 

(a) Sub.iect to the provisions of Article 5.4 hereof and in addition 

to the  OMBR payments required in Article 5.1 hereof, the Subcontractor shall, in advance 

of tho delivery of Project M&l Water by the Un!ted States or the Operating Agency, make 

payment to the Contractor in equal semiannual installments of an M&l Water service 

capital charge based on a maximum entillerrwnt of 2,050 acre-feet per year multiplied by 

the rale established b y  the Contractor for that year. 

(b) The M&l Water semice capital charge may be adjusted 

periodically by the Contractor as a resillt of repayment determinations provided for in the 

Repayment Contract and to reflect all SourCes of revenue, but said charge per acre-foot 

shall not be grealer than the amount required to amortize Project capital costs allocated 

to the M&l function and determined by the Contracting Officer to be a part of the 

Conrractor's Repayment Obligation. Such amortization shall include interest at 3.342 
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percent per annum. If any adjustment is made in the M&l Water service capital charge, 

notice thereof shall be given by the Contractor lo the United States and to the 

Subcontractor on ur b,efore June 1 of the Year preceding the Year the adjusted charge 

becomes effective. The M&i Water service capital charge payment for the initial Year 

shall be advanced to the Contractor in equal semiannual installments on or before 

December 1 pfecadirig the inilial Year and June 1 of said initial Year: provided, however, 

[ha: the payment of the initial M&I Water service capital charge shall not be due until the 

Year in which Project Water is available to the Subcontractor after Notice of Completion 

of the Waier Supply System is issued. Thereafter, for each subsequent Year, payments 

by the Subcontractor in accordance with the foregoing provisions sliall lie made in equal 

semiannual installments on or before the December 1 preceding said subsequent Year 

and the June 1 of said subsequent Year a5 may be specified by the Contractor in written 

notices to the  Subcontractor, 

(c) Payment of all M&l Water sewice capital arid corresponding 

OMBK charges becoming due t w x m l e r  prior to or on the dates stipulated in Articles 

5.1 and 5.2 is a condition precedent to receiving M&l Water under this subcontract. 

(d) All payments to be made to the Contractor or t h e  United 

States under Articies 5.1 and 5.2 hereof shall be made hy the Subcontractor as such 

payments fall due from ievenues legally available lo the Subcontractor for such payment 

from tie sale of water to it5 water users and from any and sll other sources which might 

be legally available: Provided, That no portion of the general laxing authnrity af the 

Subcontractor, nor its general funds, noi funds from ad valorem taxes are obligated by 

the provisions of this subcontract, nor shall such sources be liable for the payments, 
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contributions, and other costs pursuant to [his subcontract, or ta satisfy any obligation 

hereunder unless duly and lawfully allocated and budgeted for such purpose hy the 

Subcontractor for the applicable budget year: and Provided, further, That no portion of 

this agreen:ent shall wer be construed to create an obligation superior in lien to or on a 

parity with the Subcontraclof% revenue bonds now or hereafter issued. The 

Subcontractor shall levy and impose such neeessary water sewice charges and rates 

and use all the autliority and resowces available to it to collect all such necessary water 

sexice chargcs and rates in order that the Subcontractor may meet its obligations 

hmunder and make in full ail payments required under this subcontract on or before the 

date such payments become due. 

5 ~ 3  Loss of Entitlement. The Subcontractor shall have no right to 

delivery of walrr from Project facilities during any period in which the Subcontractor may 

be in airear5 in the payment of any charges due the Contractor. The Contractor may sei1 

to anothe: entity any water determined to be available under the Subcontractor's 

entitiement for which payment is in arrears; provided, however, that the Subcontractor 

may regain t he  right to use any unsold portion of the water determined to be available 

under the original entitlement upon payment of all delinquent charges plus any 

difference between the subcontractual obligation and the price received in the sale of the 

water by the Contractor and payment of charges for the current period. 

5.4 Refusal to Acceat Delivew. In the event the Subcontractor falls or 

refuses in any Year to accept delivery of the quantity of water available for delivery to 

and required to be accepted by it pursuant to this subcontract, or in the event the 

Subcontractor in any Year fails to submit a schedule far delivery as provided in Article 
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4 4 hereof, said failure or refusal shall not relleve the Subcontractor of Its obllgation to 

itlake the payments required In this subconlract. 

m r a e  for Late Pavments 5 5 The Subcontractor shall pay a fate 

paynienl charge an installments or charget; that are received after the due date. The 

late payment charge percentage rate calculated by the Department of the Treasury and 

published quarterly in the Federal Heaister shall be used; provided, that the late 

Dayment charge percentage rate shall not be less than 0 5 percent p o  month. The late 

payrneqt charge percentage rate applied on an overdue payment shall remain in effect 

until payment is received. The late payment rate for a 3O.day period shall be determined 

on the day immediately following the due date and shall be applied to the overdue 

payment for any portion of the 30-day period of delinquency. In the case of partial late 

payments the amount received shall first be applied to the late charge on the overdue 

payment and then to the overdue payment. 

6 GENERAL PROVISIONS, 
6 1 Repavrncnt Contract C.gntr& Pursuant to the Repayment 

Contract. the Uriited Stales has agreed to construct and, in the absence of an approved 

Operating Agency, tu operate and maintain the works of the Central Arizona Project and 

to deliver Project Water to the various subcontractors within the Project Service Area: 

and the Contractor has obligated itself for the payment of various costs, expenses, and 

other amounts allocated to the Contractor pursuant to Article 9 of the Repayment 

Contract Tne Subcontractor expressly appravos and agrees to all the terms presently 

set out in the  Repayment Contract including Subarticle 8 8(b)(viii) thereof, ar as such 

terms inay be hereafter amended, and agrees to be bound by the actions to be taken 
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and the determinations to be made under thal Repayment Contract, except as othewise 

provided herein 

6 2 Effliiiant Excnanses. The Subcontractor may enter into direct 

eifluent exchanges with Indian entities that have received an allocation of Project Water 

and receive ail benefits from the exchange. 

6 3 -. Any notice, demand or request authorized or required by 

this subcontract shall be deemed to have been given when mailed, postage prepaid. or 

delivered to the Rogional Director, Lower Colorado Region, Bureau of Reclamation, P.0  

Box 61470, 3oulder City, Nevada 89005-1470. on behalf of the Contractor or 

SUbCQfitraGtor, to the Central Awona Water Conservation District, P 0. Box 43020, 

Phoenix Arizona 85080. on behalf of the United States or Subcontractor; and to the 

Community Water Company of Green Valfey, 1501 S. LaCanada Drrve, Green Valley, 

Arizona 85622-1078, an behalf of the United States or Contractor The designation of 

the addressee or the address may be changed by notice Qiven 111 the same manner as 

provided in thi$ Article for other notices 

5.4 Water Conservation Proqrain 

(a) While the contents and standards of a given water 

conservation program are primarily matters of State and local determination, there is a 

strong Federal interest 111 developing an effective water conservation program because 

of this subcontract. The Subcontractor shall develop and rmplemenl an effective water 

conservation pruyrarn for all uses of water ttial is providcd from or conveyed through 

Federatly constructerJ or Federally financed facilities. That water conservation pragram 
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shall contain definite goals, appropriate water conservrrtion measures, and time 

schedules for meeting the water conservation objectives. 

(b) A water conservation program, acceptable to the Contractor 

and llte Contracting Officer, shall be in existence prior to one or all of the following: (1) 

service of Federally storedlconveyed water; (2) transfer of operation and maintenance of 

the Project facilities to the  Contractor or Operating Agency; or (3) transfer of the Project 

to an operation and maintenance status. The distribution and use of Federally 

storedlconveyed water and/or the operation of Project facilities transferred to the 

Contractor shall be consistent with the adopted water conservation program. Following 

execution of thi$ subcontract, and at subsequent &year intervals, the Subcontractor 

shall resubmit the water conservation plan to the Contractor and the Contracting Officer 

for review and approval, After review of the results of t h e  previous 5 years and after 

consultation vjith the Contractor, the Subcontractor. and the Arizona Department of 

Water Resources or its successor, the Contracting Officer may require modifications in 

the water consemation program to better achieve program goals. 

G ,5  ~gs,.~u&tiaj_s ,,,g@-Deferm in atinn s , 

(a) T h e  Contracling Officer shall have the right to make. after an 

opportunity has been offered tn the Contractor and Subcontractor far consultation, rules 

and regulations consistent with the provisions of lhis subcontract, the laws of the United 

States and the State of Arizona, io add to or to modify them 8s may be deemed proper 

and necessary to carry out this subcontract, and to s!upply necessary details of its 

admiriistraliori which are not covered by express provisions of this subcontract. The 

Cont,raclur and Subcontractor shall obsewe such rules and regulations. 
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(b) Where the terms of this subcontract provide for action lo be 

based upon the opinion or determination of any party to this subcontract, whether or not 

stated to be conclusive, said terms shall not be construed as permitting such action to be 

predicated upon arbitrary. capricious. or unreasonable opinions of determinations. In 

the event that tile Contractor or Subcont,ractor questions any factual determination made 

by the Contracting Officer, the findings as to the facts shall be made by the Secretary 

only after consultation with the Contractor or Subcontractor and shall be conclusive upon 

the parlieu. 

6.6 Officials Not to Benefit. 

(a) No Member of or Delegate to Congress or Resident 

Conimissiotier shall be admitted to any share or part of this subcantracl or to any benefit 

that may aiise herefrom. This restriction shall not be construed to extend to this 

subcontract i f  made wirh a corporation or company for its general benefit. 

(bl No official of the Subcontractor shall receive any benefit that 

may arise by reason of this subcontract other than as a water user within the Project and 

En the same manner as other water users within the Project. 

6.7 Mnnient  Lirnited:-Successors and Assiqns Obliaated The 

provisions of ttiis subcontract shall apply to and bind the successom and assigns of the  

parties hereto, but no assignment or transfer of this subcontract or any part or interest 

therein shall be valid until approved by the Contracting OMcer, 

6.8 Judicial Rcmcdies Not Foreclosed. Nothing herein shall be 

construed (a) as depriving any party from pursuing and ptoseculing m y  remedy in any 

appropriate court of the United States or the State Of Arizona which would otherwise be 

27 



available to such parties even though provisions herein may declare that determinations 

or decisions of the Secretary or other persons are conclu~ive or (b) as depriving any 

party of any defense thereto which would otherwise be available. 

6.9 Books, Records. and Reoorts. The Subcontractor shall establish 

and maintain accounts and other books and records pertaining to its financial 

transactions, land use and ci‘op census,, water supply. water use, changes of Project 

works, and to other matters as [he Contracting Officer may require. Reports thereon 

sliali be furnished lo the Contracting Officer in such form and on such date or dates as 

he may require. Subject to applicable Federal laws and regulations, each party shall 

have the right during oifice hours to examine end make copies of each other’s books and 

recards relating to matters covered by this subcontract. 

6.10 E-pportunity. During the performance of this subcontract, the 

Subcorrtractor agrees as follows: 

(a) The Subcontractor shall not discriminate against any 

employee or applicant for employment because of race. color, religion, sex, or national 

origin. The Subcontractor shail take affirmative action to ensure that applicants are 

employed, and that employoes are treated during ernployrnent without regard to their 

race, color, religion, sex, or national origin. Such action shall include, but not be limited 

to the following: Employment, upgrading, demotion, or transfer; recruitment or 

recruitnit-nt advertising: layoff or termination; rates of pay or other forms of 

compensation; and selection for training, including apprenticeship. The Subcontractor 

agrees to post in conspicuous placcs, available to employees and applicants for 
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employnie:it, notices to be provided setting forth the provisions of this nondiscrimination 

clause 

(b) The Subcontractor shall, In all solicitations or advertisements 

for errrployees placed by or on behalf of the Subcontractor, state that ali qualified 

applicants shall receive consideration for employment without discrimination because of 

race, color, religion, sex, or national origin. 

(c) The Subcontractor shall send to each labor union or 

representative of workers with wnich it has a collective bargaining agreement or other 

contraci or understanding, a notice. to be provided by the Contracting Officer. advising 

said labor union or workers' representative of the Subcontractots coirirnitmenls under 

Section 202 of Executivo Order 11246 of September 24, 1565, and shall post copies of 

the notice in conspicuous places available to employees and applicants for employment. 

(d) The Subcontractor shall co,mply with all provisions of 

Executive Order No. 11246 of September 21, 1965, as amended, and of the rules, 

reguiations, and relevant orders of the Secretary of Labor. 

(e)  The Subcontractor shall furnish all information and reports 

required by said amended Executive Order and by h e  rules, regulations, and orders of 

the Secretary of Labor, or pursuant thereto, and shall permit access to its books, 

records. and accounts by tire Contracting Officer and the Seoretaiy of Labor for 

purposes of investigatiori lo ascertain compliance with such rules, regulations, and 

orders. 

I9 117 the event of the Subcontractor's noncompliance with the 

nondiscrimination clauses of this subcontract or with any of such rules, regulations, or 
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orders, this subcontract m a y  be canceled, terminated, or suspended, in whole or in part 

and the Subcontractor may be declared ineligible for further Government contracts in 

accordance with procedures authorized in said amended Executive Order and such 

other sanc(ions may be imposed and remedies invoked as provided in said amended 

Executive Order. or by rule, regulation, or order of the Secretary of Labor, or as 

othewise providcd by law. 

(9) The Subcontractor shall include the provisions of paragraphs 

(a) thraugh (g) in every subcontract or purchase order unless exempted by the rules, 

regulations. or orders of the Secretary of Labor issued pursuant to Section 204 of said 

amended Executive Order, YO that such provisions shall be binding upon each 

subcontractor or vendor. The Subcontractor shall take such action with respect to any 

subcontract or purchase order BS may be directed by the Secretary of Labor as a means 

of enforcing stwh provisions, including sanctions for noncompliance; provided, however, 

that in the  event a Subcontractor becomes involved in, or is threatened with, litigation 

ivith a subcontractor or vendor as a result of such direction, the Subcontractor may 

request the United Slates to enter into such litigation te protect the interest of the United 

States. 

6.11 Title Vi, Civil Riqhts Act of 1964 

(a) The Subconlractor agrees that It shall comply with Title VI of 

the Civil Rights Act of July 2, 1964 (78 Stat. 241)- and all requirements imposed by or 

pursuant to the Department of the Interior Regulation (43 CFR 17) issued pursuant to 

that title to the end that, in accordance with Tilie VI of that Act and the Regulation, no 

person in the United Slates shall, on the grounds O f  race, color, or national origin be 
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excluded from participation in, be denied the benefits Of, or be otherwise subjected to 

discrimination under any program or activity fur which the Subcontractor receives 

fiirancial assistance from the United States and hereby gives assurww that it shall 

immediately take any measures to effectuate this agreement. 

(b) If any real property or structure thereon is provided of 

improved with Ihe aid of Federal financial assistance extended to the Subcontractor by 

t he  United States, this assurance obligates the Subcontractor, or in the case of any 

transfer of stjch property, any transferee for the period during which the real property or 

structure is used for a purpose involving the provision of similar eervices or benefits. tf 

any personal property is so provided, this assurance obligates the Subcontractor for the 

period during which it retains ownership or possession of thc property. In all other 

cases, this assurance obligales the Subcontractor for the period during which the 

Federal financial assistance is extended to it by the United States. 

(c) This assurance Is given in consideratioc of and for the 

purpose of obtainiiiy any arid all Federal granls, loans, contracts, property, discounts, or 

other Federal financial assistance extended after the date hereof to the Subcontractor by 

the United States, including installment payments after such date on account of 

arrangements for Federal financial assistance which were approved before such date. 

The Subcontraclor recognizes and agrees that such Federal financial assistance shall 

be exterided in reliance an the rqwesentations and agreements made in this assurance. 

and that the United States shall reserve the right to seek judicial enforcement of this 

assurance. This assurance is binding on the Subcontractor, its successors, transferees, 

and assignees. 

31 



6.12 Confirrnatio_n_ Subcontra6f. The Subcontractor shall promptly seek 

a final decree of the proper court of the State of Arizona approving and confirming the 

subcantract and decreeing and adjudging it to be lawful, valid, and binding on the 

Subcontractor. The Subcontractor shall furnish to the United 5tatcs a certified copy of 

such decree and of all pertinent supporting records. This subcontfact shall not be 

binding on the United Slates, the Contractor, or the Subcontractor until such final decree 

has been entered. 

6.13 Confnmnt on ADDrODriatiOn or Aiiotment of Funds. The expenditure 

or advance of any money or the performance of any work by the United States 

hereunder which may require appropriation of money by h e  Congress or the allotment of 

furids shall be contingent upon such appropriation or allotment being made. The failure 

of the Congress to appropriate funds or the absence of any allotment of funds shall not 

rdieve the Subcontractor from any obligation under this subcontract. No liability shall 

accrue to the Uriitad States in case such funds are not appropriated or allotted. 

IN VJiTNESS WHEHEO,F, the parties hereto have executed this 

subcontract N o . 7 , X X . - ~ ~ ~ w . O ~  8 9  the day and year first above-written. 

Legal Review and Approval THE UNITER STATES OF AMERICA 

By 
A,k5 

Bureau of Reclamation 
Phoenix, Arizona 
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August 24,2009 

Commissioner Kristen K. Mayes, Chairman 
Commissioner Gary Pierce 
Commissioner Paul Newnan 
Commissioner Sandra D. Kennedy 
Commissioner Bob Stump 
Arizona Corporation Commission 
Docket Control 
1200 W. Washington Street, Rm. 108 
Phoenix, Arizona 85007 

Subject: Docket No. W-02304A-09-0153 

Dear Ladies and Gentlemen: 

A m a  Corjmation Coriifiissian 
DOSKETED 

, I .  d 2 4 '1009 

The purpose of this letter is to provide background relating to the Agreement for Payment of Past 
CAP M&I Water Service Capital Charges Between the Central Arizona Water Conservation 
District ("CAWCD") and Community Water Company of Green Valley ("Community Water"), 
dated November 21, 2007, (the "Payment Agreement"). The Payment Agreement is the subject 
of ACC Staffs rccornmendation at line 16 page 5 of thc recommcndcd opinion and order in the 
above referenced docket. 

The Payment Agreement arose from the historic CAP Water Settlement, which was approved by 
Congress as the Arizona Water Settlements Act of 2004, Pub. L. 108-451 (the "Settlements 
Act"). Among other things, the Settlcmcnts Act provided for the Secretary of thc Interior 
("Secretary") to reallocate to 20 specific water providers within CAP'S three-county service area 
65,647 acre-feet of CAP M&I water that had not been previously under contract. On August 25, 
2006, in accordance with section 104(b) of the Settlements Act and the rccornmendation of the 
Arizona Department of Water Resources, the Secretary published his final reallocation decision 
for CAP water. Furthermore, Section 104(d) o f  the Settlements Act directed the Secretary to 
offer amended CAP subcontracts for the additional CAP M&I Priority water. 

In the final reallocation decision, 1,521 acre-feet of additional CAP M&I Priority water was 
allocated to Community Water. In accordance with the Settlements Act, CAWCD and the 
United States offered Community Water an amended CAP subcontract for an additional 1,521 
acre-feet of CAP M&I Priority water (the "Amended Subcontract"). The Amended Subcontract 
was signed by Community Water, CAWCD and the United States and, pursuant to A.R.S. $48- 
3731, Community Water 's Amended Subcontract was validated by the Superior Court of Pima 
County on November IS, 2007. 



Arizona Corporation Commission 
August 24,2009 
Page Two 

Article 4.2 of the Amended Subcontract provides that it will not become effective until three 
conditions are satisfied. One of the conditions is that Community Water must pay or provide for 
payment of the past CAP M&I water service capital charges associated with this new entitlement 
to CAP M&I priority water. (The past CAP M&I water service capital charges represent the 
annual CAP capital charges that should have been paid since 1986 but were not because the CAP 
M&I water was not hcld under contract by a subcontractor.) 

In accordance with the final reallocation decision, all water providers that received an allocation 
of CAP M&I priority water that was not previously under contract were offered an amended 
CAP subcontract, and were given an option by CAWCD regarding satisfaction of the condition 
to pay or provide for payment of past CAP M&I capital charges. These entities had the option to 
either pay the past M&I capital charges in one lump sum on or before December 1,2007, or they 
could elect to pay such charges on a five-year payment plan, with the first installment due on 
December 1, 2007. All entities were also required to sign an Agreement for Payment of Past 
CAP M&l Water Service Capital Charges with CAWCD to make mangements for the timely 
payment of their past M&I water service capital charges. Execution of the payment agreement 
was a condition precedcnt to the effectivencss of the amended CAP subcontracts. 

Community Water elected the installment payment option for payment of the past CAP M&I 
water service capital charges, and, as a condition precedent to the effectiveness of the Amended 
Subcontract validated by the Superior Court on November 15,2007, Community Water executed 
its Payment Agreement on November 21, 2007. If Community Water had not executed the 
Payment Agreement, its Amended Subcontract would not have become effective. 

Thank you for the opportunity to provide this background on Community Water‘s Payment 
Agreement. If you have any questions, you may contact me at 623-869-2410. 

Sincerely, 

wpdDfP\lo!ncc 1,r 
22 I 

Cc: Jason Gellman, Roshka DeWulf & Patten, PLC 
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ADOPTED BY CAWCD BOARD 9/5/96 

CAWCD Pollcy Regarding the Relinquishment and Transfer of 
CAP M&l Subcontract Allocations Within the CAP Service Area 

The Board of Directors of the CAWCD recognizes that from time to time a subcontractor may 
desire to relinquish some or all of its M&I subcontract allocation. The Arizona Department of 
Water Resources (ADWR) is the state entity with the responsibility to recommend allocations, 
reallocations and, subsequently, the reassignment of CAP water supplies. The Board 
recognizes that ADWR has developed a policy and guidelines for such reassignments and 
pledges to coordinate and cooperate with ADWR in its process. 

The Board has adopted this poiicy to establish the necessary elements required for CAWCO 
approval of any transfers of CAP subcontract allocations. The CAWCO has a primary interest 
in ensuring that the financial obligations associated with a CAP subcontract are fulfilled. In 
addition, the CAWCD wishes to ensure that sound public policy is considered before 
completing the transfer process. With these considerations in mind, the following elements 
will guide the CAWCD staff in processing the proposed transfers. Final approval will be by 
Board action. 

1. Any transfer of a CAP M&l subcontract allocation must be accomplished with no profit 
to the relinquishing entity. All financial transactions must be fully disclosed. The only payment 
to the relinquishing entity will be made by CAWCD and will consist of reimbursement of CAP 
capital charges that were paid by that entity plus 5% of that amount as compensation for costs 
associated with the CAP subcontract. Reimbursement for the Arizona State Land Department 
will be as provided in A.R.S. 5 37-106.01(c). A "cost of money" payment will also be made. 
Such payment will consist of interest beginning on the date the original payment was received 
by CAWCD using a simple annual interest rate equal to the weighted average rate earned by 
CAWCD for that calendar year less t%. No payment will be made for capital payments 
associated with any water delivered from October 1, 1993 through the date of relinquishment. 

The entity that receives the subcontract allocation will be required to pay CAWCD 1) the 
amount CAWCD paid to the relinquishing entity with interest from the date payment was made 
by CAWCD; 2) any outstanding payments due under the subcontract with interest from the 
due date: and 3) any charges paid by CAWCD to the United States associated with the 
transfer. Interest paid by the receiving entity will be simple annual interest at a rate equal to 
the weighted average rate earned by CAWCD for each calendar year or portion of a calendar 
year. 

In those instances where the assignment and transfer is made to a successor-in-interest that 
will serve the original subcontract service area, payment for certain administrative, legal, or 
engineering fees may be pemitted. CAWCD will review and approve these situations on a 
case by case basis and will facilitate those financial transactions directly between the involved 
entities . 
2. The ADWR will determine who ultimately is reassigned any relinquished allocations. 
CAWCD will cooperate and coordinate with ADWR in the reassignment of CAP M&l 
subcontract allocations. 
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